
EXHIBIT A  

Case 3:16-cv-05541-JST   Document 278-1   Filed 06/27/19   Page 1 of 36



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

IN RE WELLS FARGO & COMPANY 
SHAREHOLDER DERIVATIVE 
LITIGATION 

Lead Case No. 3:16-cv-05541-JST 

DECLARATION OF BRIAN T. 
FITZPATRICK IN SUPPORT OF  
CO-LEAD COUNSEL’S MOTION FOR 
AWARD OF ATTORNEYS’ FEES AND 
REIMBURSEMENT AWARDS TO CO-
LEAD PLAINTIFFS      

 

This Document Relates to: 

ALL ACTIONS. 

 

 
  

 - 1 - 
FITZPATRICK DECL. ISO ATTORNEYS’ FEES & 

REIMBURSEMENT AWARDS 
LEAD CASE NO. 3:16-CV-05541-JST 

 

Case 3:16-cv-05541-JST   Document 278-1   Filed 06/27/19   Page 2 of 36



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

I. Background and qualifications 

1. I am a Professor of Law at Vanderbilt University in Nashville, Tennessee.  I joined 

the Vanderbilt law faculty in 2007, after serving as the John M. Olin Fellow at New York 

University School of Law in 2005 and 2006.  I graduated from the University of Notre Dame in 

1997 and Harvard Law School in 2000.  After law school, I served as a law clerk to The 

Honorable Diarmuid O’Scannlain on the United States Court of Appeals for the Ninth Circuit and 

to The Honorable Antonin Scalia on the United States Supreme Court.  I also practiced law for 

several years in Washington, D.C., at Sidley Austin LLP.  My C.V. is attached as Exhibit 1. 

2. My teaching and research at Vanderbilt and New York University have focused on 

class action litigation.  I teach the Civil Procedure, Federal Courts, and Complex Litigation 

courses at Vanderbilt.  In addition, I have published a number of articles on class action litigation 

in such journals as the University of Pennsylvania Law Review, the Journal of Empirical Legal 

Studies, the Vanderbilt Law Review, the University of Arizona Law Review, and the NYU 

Journal of Law & Business.  My work has been cited by numerous courts, scholars, and popular 

media outlets, such as the New York Times, USA Today, and the Wall Street Journal.  I am also 

frequently invited to speak at symposia and other events about class action litigation, such as the 

ABA National Institutes on Class Actions in 2011, 2015, 2016, and 2017, and the ABA Annual 

Meeting in 2012.  Since 2010, I have also served on the Executive Committee of the Litigation 

Practice Group of the Federalist Society for Law & Public Policy Studies.  In 2015, I was elected 

to the membership of the American Law Institute. 

3. In December 2010, I published an article in the Journal of Empirical Legal Studies 

entitled An Empirical Study of Class Action Settlements and Their Fee Awards, 7 J. Empirical L. 

Stud. 811 (2010) (hereinafter “Empirical Study”).  This article is still the most comprehensive 

examination of federal class and derivative settlements and attorneys’ fees that has ever been 

published.  Unlike other studies, which have been confined to securities cases or have been based 

on samples of cases that were not intended to be representative of the whole (such as settlements 

approved in published opinions), my study attempted to examine every class and derivative 

settlement approved by a federal court over a two-year period, 2006-2007.  See id. at 812-13.  As 
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such, not only is my study an unbiased sample of settlements, but the number of settlements 

included in my study is several times the number of settlements per year that has been identified 

in any other empirical study: over this two-year period, I found 688 settlements, including 169 

from the Ninth Circuit alone.  See id. at 817.  I presented the findings of my study at the 

Conference on Empirical Legal Studies at the University of Southern California School of Law in 

2009, the Meeting of the Midwestern Law and Economics Association at the University of Notre 

Dame in 2009, and before the faculties of many law schools in 2009 and 2010.  This study has 

been relied upon by a number of courts, scholars, and testifying experts.1  I will draw upon this 

study in this declaration. 

1 See, e.g., Silverman v. Motorola Solutions, Inc., 739 F.3d 956, 958 (7th Cir. 2013) (relying on 
article to assess fees); James v. China Grill Mgmt., Inc., 2019 WL 1915298, at *2 (S.D.N.Y. Apr. 
30, 2019) (same); Grice v. Pepsi Beverages Co., 363 F. Supp. 3d 401, 407 (S.D.N.Y. 2019) 
(same); Alaska Elec. Pension Fund v. Bank of Am. Corp., 2018 WL 6250657, at *2 (S.D.N.Y. 
Nov. 29, 2018) (same); Rodman v. Safeway Inc., 2018 WL 4030558, at *5 (N.D. Cal. Aug. 23, 
2018) (same); Little v. Washington Metro. Area Transit Auth., 313 F. Supp. 3d 27, 38 (D.D.C. 
2018) (same); Hillson v. Kelly Servs. Inc., 2017 WL 3446596, at *4 (E.D. Mich. Aug. 11, 2017) 
(same); Good v. W. Virginia-Am. Water Co., 2017 WL 2884535, at *23, *27 (S.D.W. Va. July 6, 
2017) (same); McGreevy v. Life Alert Emergency Response, Inc., 258 F. Supp. 3d 380, 385 
(S.D.N.Y. 2017) (same); Brown v. Rita's Water Ice Franchise Co. LLC, 2017 WL 1021025, at *9 
(E.D. Pa. Mar. 16, 2017) (same); In re Credit Default Swaps Antitrust Litig., 2016 WL 1629349, 
at *17 (S.D.N.Y. Apr. 24, 2016) (same); Gehrich v. Chase Bank USA, N.A., 316 F.R.D. 215, 236 
(N.D. Ill. 2016); Ramah Navajo Chapter v. Jewell, 167 F. Supp. 3d 1217, 1246 (D.N.M. 2016); In 
re: Cathode Ray Tube (CRT) Antitrust Litig., 2016 WL 721680, at *42 (N.D. Cal. Jan. 28, 2016) 
(same); In re Pool Products Distribution Mkt. Antitrust Litig., 2015 WL 4528880, at *19-20 (E.D. 
La. July 27, 2015) (same); Craftwood Lumber Co. v. Interline Brands, Inc., 2015 WL 2147679, at 
*2-4 (N.D. Ill. May 6, 2015) (same); Craftwood Lumber Co. v. Interline Brands, Inc., 2015 WL 
1399367, at *3-5 (N.D. Ill. Mar. 23, 2015) (same); In re Capital One Tel. Consumer Prot. Act 
Litig., 2015 WL 605203, at *12 (N.D. Ill. Feb. 12, 2015) (same); In re Neurontin Marketing and 
Sales Practices Litigation, 2014 WL 5810625, at *3 (D. Mass. Nov. 10, 2014) (same); Tennille v. 
W. Union Co., 2014 WL 5394624, at *4 (D. Colo. Oct. 15, 2014) (same); In re Colgate-Palmolive 
Co. ERISA Litig., 36 F.Supp.3d 344, 349-51 (S.D.N.Y. 2014) (same); In re Payment Card 
Interchange Fee and Merchant Discount Antitrust Litigation, 991 F. Supp. 2d 437, 444-46 & n.8 
(E.D.N.Y. 2014) (same); In re Federal National Mortgage Association Securities, Derivative, and 
“ERISA” Litigation, 4 F. Supp. 3d 94, 111-12 (D.D.C. 2013) (same); In re Vioxx Products 
Liability Litigation, 2013 WL 5295707, at *3-4 (E.D. La. Sep. 18, 2013) (same); In re Black 
Farmers Discrimination Litigation, 953 F. Supp. 2d 82, 98-99 (D.D.C. 2013) (same); In re 
Southeastern Milk Antitrust Litigation, 2013 WL 2155387, at *2 (E.D. Tenn. May 17, 2013) 
(same); In re Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 
1040, 1081 (S.D. Tex. 2012) (same); Pavlik v. FDIC, 2011 WL 5184445, at *4 (N.D. Ill. Nov. 1, 
2011) (same); In re Black Farmers Discrimination Litig., 856 F. Supp. 2d 1, 40 (D.D.C. 2011) 
(same); In re AT & T Mobility Wireless Data Servs. Sales Tax Litig., 792 F. Supp. 2d 1028, 1033 
(N.D. Ill. 2011) (same); In re MetLife Demutualization Litig., 689 F. Supp. 2d 297, 359 
(E.D.N.Y. 2010) (same). 
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4. In addition to my empirical works, I have also published many papers on how law-

and-economics theory affects the incentives of attorneys and others in class action litigation.  See, 

e.g., Brian T. Fitzpatrick, The End of Objector Blackmail?, 62 Vand. L. Rev. 1623 (2009); Brian 

T. Fitzpatrick, Do Class Action Lawyers Make Too Little, 158 U. Pa. L. Rev. 2043 (2010) 

(hereinafter “Class Action Lawyers”).  The culmination of these papers will be a book published 

in October by the University of Chicago Press entitled The Conservative Case for Class Actions, 

where I argue that the so-called “private attorney general” is superior to the public attorney 

general in the enforcement of the rules that free markets need in order to operate effectively.  I 

will also draw upon this work in this declaration. 

5. I have been asked by Co-Lead Counsel to opine on whether the attorneys’ fees and 

the lead plaintiffs’ reimbursement awards they have requested here are reasonable.  In order to 

formulate my opinion, I reviewed a number of documents provided to me by Co-Lead Counsel; I 

have attached a list of these documents in Exhibit 2 (and describe there how I refer to them 

herein).  My compensation in this matter is $950 per hour, and is not contingent upon the 

outcome of this case. 

6. As I explain, based on my study of settlements across the country and in the Ninth 

Circuit in particular, I believe the requests here are within the range of reason. 

II. Case background 

7. This is a shareholder derivative action on behalf of Wells Fargo & Co. (“Wells 

Fargo” or the “Company”) against the Company’s officers, directors, and senior management for 

knowing about or consciously disregarding infamous practices by bank employees in which they 

opened millions of new accounts for customers without their consent and allegedly in violation of 

federal and state laws.  The first constituent case in this consolidated action was filed in 

September 2016, and after engaging in two rounds of motions to dismiss, discovery, and many 

rounds of mediation, the parties have now reached a settlement.  On May 14, 2019, this court 

preliminarily approved the settlement. 

8. Under the settlement, the defendants will pay $240 million to Wells Fargo.  See 

Settlement Agreement ¶ V.B.33.  In addition, Wells Fargo has acknowledged that it undertook 
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certain corporate governance changes (“Reforms”) and rescinded $122.5 million in compensation 

from the defendants (“Clawbacks”) in “significant” part because of this lawsuit.  See id. at Ex. A, 

pp. 4-8 & Ex. B, p. 4.  Wells Fargo further acknowledges that the portion of the Reforms and 

Clawbacks attributable to this lawsuit conferred a value to the Company of $80 million.  See id.  

In exchange for these benefits to Wells Fargo, the plaintiffs agree to release the defendants from, 

among other things, “any and all claims by or on behalf of Wells Fargo which are based upon, 

arise out of, relate in any way to, or involve, directly or indirectly” the “Improper Sales Practices” 

described above.  Id. at ¶ V.B.26. 

9. Counsel for the plaintiffs have now moved the court for an award of fees of $68 

million and reimbursement awards to the lead plaintiffs of $25,000 each.  The fee request 

constitutes 28.33% of the cash called for by the settlement and 21.25% of the total value of the 

benefits counsel estimates it has conferred on Wells Fargo by this litigation.  No matter which 

percentage is used, it is my opinion that the fee requested is reasonable.  Moreover, the 

reimbursement awards are a miniscule percentage of the settlement and represent less than the 

value of the time (as measured by an estimated hourly rate) the plaintiffs spent on this litigation.  

In my opinion, they, too, are reasonable. 

III. Assessment of the reasonableness of the request for attorneys’ fees 

10. Like successful counsel in class actions, successful counsel in derivative actions 

can be compensated only from the benefits they have conferred, pursuant to a theory of unjust 

enrichment: if the corporation did not pay counsel for the benefits they had conferred, then the 

corporation would be unjustly enriched.  At one time, courts that awarded fees in such cases did 

so using the familiar lodestar approach.  See Fitzpatrick, Class Action Lawyers, supra, at 2051.  

Under this approach, courts awarded counsel a fee equal to the number of hours they worked on 

the case (to the extent the hours were reasonable), multiplied by a reasonable hourly rate as well 

as by a discretionary multiplier that courts often based on the risk of non-recovery and other 

factors.  See id.  Over time, however, the lodestar approach fell out of favor, largely for two 

reasons.  First, courts came to dislike the lodestar method because it was difficult to calculate the 

lodestar; courts had to review voluminous time records and the like.  Second—and more 
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importantly—courts came to dislike the lodestar method because it did not align the interests of 

counsel with the interests of their clients; to wit, counsel’s recovery did not depend on how much 

was recovered, but, rather, on how many hours could be spent on the case.  See id. at 2051-52.  

According to my empirical study, the lodestar method is now used to award fees in only a small 

percentage of class action and derivative cases, usually those involving fee-shifting statutes or 

those where the relief is injunctive in nature and the value of the injunction cannot be reliably 

calculated.  See Fitzpatrick, Empirical Study, supra, at 832 (finding the lodestar method used in 

only 12% of settlements).  The other large-scale academic studies of fees agree.  See, e.g., 

Theodore Eisenberg et al., Attorneys’ Fees in Class Actions: 2009-2013, 92 N.Y.U. L. Rev. 937, 

945 (2017) (hereinafter “Eisenberg-Miller 2017”) (finding the lodestar method used only 6.29% 

of the time from 2009-2013, down from 13.6% from 1993-2002 and 9.6% from 2003-2008). 

11. The more widely utilized method of calculating attorneys’ fees today is known as 

the “percentage” method.  Under this approach, courts select a percentage that they believe is fair 

to counsel, multiply the settlement amount by that percentage, and then award counsel the 

resulting product.  The percentage approach became popular precisely because it corrected the 

deficiencies of the lodestar method: it is less cumbersome to calculate, and, more importantly, it 

aligns the interests of counsel with the interests of their clients because the greater the recovery, 

the more counsel receives.  See Fitzpatrick, Class Action Lawyers, supra, at 2052. 

12. In the Ninth Circuit, district courts have the discretion to use either the lodestar 

method or the percentage method.  See, e.g., In re Washington Public Power Supply Sys. 

Securities Litig., 19 F.3d 1291, 1295 (9th Cir. 1994) (“[D]istrict court has discretion to use either 

method in common fund cases.”).  In light of the well-recognized disadvantages of the lodestar 

method and the well-recognized advantages of the percentage method, it is my opinion that courts 

should generally use the percentage method whenever enough of the value of the settlement can 

be reliably calculated.  It is my opinion that courts should use the lodestar method only where 

enough value of the settlement cannot be reliably calculated (and the percentage method is 

therefore not feasible) or a fee-shifting statute requiring the lodestar method is applicable.  This is 

not just my opinion.  It is the consensus opinion of class action scholars.  See American Law 
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Institute, Principles of the Law of Aggregate Litigation § 3.13(b) (2010) (“[A] percentage-of-the-

fund approach should be the method utilized in most common-fund cases.”).  In this case, enough 

of the settlement can be reliably valued that the percentage method can be used.  Thus, in my 

opinion, the court should do so. 

13. Under the percentage method, courts must 1) calculate the value of the benefits 

conferred by the litigation and then 2) select a percentage of that value to award to counsel.  

When selecting the percentage, courts in the Ninth Circuit use 25% as the “‘bench mark’ 

percentage for the fee award,” which “can then be adjusted upward or downward to account for 

any unusual circumstances involved in the case.”  Paul, Johnson, Alston & Hunt v. Graulty, 886 

F.2d 268, 272 (9th Cir. 1989).  In various cases, the Ninth Circuit has identified at least eight 

different factors that district courts can examine in deciding whether to increase or decrease an 

award from the benchmark: 

a. the results achieved by counsel, see Six Mexican Workers v. Arizona Citrus 

Growers, 904 F.2d 1301, 1311 (9th Cir. 1990); Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1048 

(9th Cir. 2002); 

b. the length the case has transpired, see Six Mexican Workers, 904 F.2d at 

1311; Vizcaino, 290 F.3d at 1050; 

c. the complexity of the case, see Six Mexican Workers, 904 F.2d at 1311; In 

re Pacific Enters. Securities Litig., 47 F.3d 373, 379 (9th Cir. 1995); 

d. the risks the case involved, see In re Pacific Enters. Securities Litig., 47 

F.3d at 379; Vizcaino, 290 F.3d at 1048-49; 

e. the percentages awarded in other cases, see Vizcaino, 290 F.3d at 1050; 

f. any non-monetary benefits obtained by counsel, see In re Pacific Enters. 

Securities Litig., 47 F.3d at 379; Vizcaino, 290 F.3d at 1049; Staton v. Boeing Co., 327 F.3d 938, 

946 (9th Cir. 2003); 

g. the percentages in standard contingency-fee agreements in similar 

individual cases, see Vizcaino, 290 F.3d at 1049; and 

h. counsel’s lodestar, see id. at 1050-51. 
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14. When calculating the value of the benefits, most courts include any benefits 

conferred by the litigation, whether cash relief, non-cash relief, attorneys’ fees and expenses, or 

administrative expenses.  See, e.g., In re Heartland Payment Systems, Inc. Customer Data Sec. 

Breach Litigation, 851 F. Supp. 2d 1040, 1080 (S.D. Tex. 2012) (Rosenthal, J.).  Although some 

of these things do not go directly to the class in a class action or to the corporation in a derivative 

suit, they facilitate compensation to the class or corporation, future savings to the class or 

corporation, or deter defendants from future misconduct by making defendants pay more when 

they cause harm.  Thus, in my opinion, it is appropriate to include them all in the denominator of 

the percentage method.  See also Principles of the Law of Aggregate Litigation, supra, § 3.13(b) 

(“[A] percentage of the fund approach should be the method utilized in most common-fund cases, 

with the percentage being based on both the monetary and nonmonetary value of the judgment or 

settlement.”). 

15. It should be noted, however, that it is only possible to include non-cash benefits in 

the denominator if they can be reliably valued.  See, e.g., Staton, 327 F.3d at 974 (“[W]here the 

value to individual class members of benefits deriving from injunctive relief can be accurately 

ascertained . . . courts [may] include such relief as part of the value of a common fund for 

purposes of applying the percentage method . . . .”).  What happens when the non-cash benefits 

cannot be reliably valued?  Should we ignore them under the percentage method?  No.  It is 

important to reward counsel in some way for pursuing even hard-to-value non-cash relief.  If 

courts reward counsel only for pursuing cash relief and not for pursuing other relief, then rational 

counsel will not spend their time and money pursing other relief—even when it may be as or 

more important than cash.  Such incentives are not good if we are interested in encouraging the 

best possible remedies from class and derivative litigation.  Thankfully, courts have found ways 

of compensating counsel for hard-to-value non-cash benefits: they either increase the percentage 

awarded to counsel from the cash benefits conferred by the litigation, see, e.g., id. (“The fact that 

counsel obtained injunctive relief in addition to monetary relief for their clients is . . . a relevant 

circumstance to consider in determining what percentage of the fund is reasonable as fees.”), or 

award counsel a flat fee for the non-cash benefits in addition to a percentage of the cash benefits, 
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see, e.g., Faught v. American Home Shield Corp., 668 F.3d 1233, 1243 (11th Cir. 2012) 

(affirming fee award of $1.5 million plus 25% of cash recovery). 

16. In this case, it is obviously easy to value the cash conferred by the litigation ($240 

million) but harder to value the non-cash benefits.  Given this difficulty, in my opinion, it would 

be simplest for the court to increase the percentage it awarded counsel of the cash to compensate 

counsel for pursuing non-cash relief and not tie the percentage to a specific value for the non-cash 

benefits.  But I also think the non-cash benefits can be valued reliably enough that the court could 

also include them in the denominator and apply a fee percentage across the board.  In my opinion, 

both approaches would be reasonable and I will discuss each of them in turn.  But the most 

important point is this one: whatever approach the court uses, it is important to reward counsel in 

some way for pursuing the non-cash relief. 

Approach 1: Do Not Tie the Fee Percentage To A Specific Value For the Non-Cash Benefits 

17. Let me begin with the approach that would not tie the fee percentage to a specific 

value for the non-cash benefits here and instead simply credit counsel for them in awarding a 

percentage of the cash.  In that case, Co-Lead Counsel’s $68 million fee request would come to 

28.33% of the cash value of the settlement.  That would be a modest increase over the Ninth 

Circuit’s 25% benchmark, and, as I explain below, in my opinion, a reasonable one. 

18. Consider first factor (5): the awards in other cases.  According to my empirical 

study, the most common percentages awarded by all federal courts in 2006 and 2007 using the 

percentage method were 25%, 30%, and 33%, with nearly two-thirds of awards between 25% and 

35%, and with a mean award of 25.4% and a median award of 25%.  See Fitzpatrick, Empirical 

Study, supra, at 833-34, 838.  The numbers for the 111 settlements in the Ninth Circuit where the 

percentage method was used were quite similar: the most common percentages were also 25%, 

30%, and 33%, with the vast majority of awards also between 25% and 35%, and a mean of 

23.9% and median of 25%.  My numbers agree with the other large-scale academic studies of 

class action fee awards.  See Theodore Eisenberg & Geoffrey P. Miller, Attorneys’ Fees and 

Expenses in Class Action Settlements: 1993-2008, 7 J. Empirical L. Stud. 248, 260 (2010) 

(hereinafter “Eisenberg-Miller 2010”) (finding mean and median of 24% and 25% nationwide, 
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and 25% in Ninth Circuit); Eisenberg-Miller 2017, supra, at 951 (finding mean and median of 

27% and 29% nationwide, and 26% and 25% in the Ninth Circuit).  Although the request here 

(when measured as a percentage of the $240 million cash recovery alone) is above the means and 

medians within and outside the Ninth Circuit, it is only modestly so. 

19. Indeed, in order to see how modest the departure is here, I graphed the distribution 

of the Ninth Circuit’s percentage awards from my study in Figure 1, below.  The figure shows 

what fraction of settlements (y-axis) had fee awards within each five-point range of fee 

percentages (x-axis).  Thus, for example, nearly half of all settlements (i.e., nearly .5 of all 

settlements) had fee awards that fell between 25% (inclusive) and 30%.  As the Figure shows, a 

fee equal to 28.33% would be in the meatiest part of the Ninth Circuit’s curve. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

20. It should be noted that the cash settlement here is unusually large.  In my empirical 

study, only 23 settlements nationwide (less than 4%) exceeded $200 million.  This is notable 

because my empirical study showed that settlement size had a statistically significant but inverse 

relationship with the fee percentages awarded by federal courts—i.e., that some federal courts 

awarded lower percentages in cases where settlements were larger.  See Fitzpatrick, Empirical 
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Study, supra, at 838, 842-44.  Thus, for example, the mean and median fee percentages awarded 

in the fourteen percentage settlements in my dataset between $100 and $250 million were only 

17.9% and 16.9%, respectively.  See id. at 839.  This raises the question whether it would be 

unreasonable to award counsel 28.33% here.  As I explain below, I believe such an award would 

be reasonable even in light of this data. 

21. First, the Ninth Circuit does not require that fee percentages decline as settlement 

sizes increase.  In Vizcaino, the Ninth Circuit directly confronted the argument that a district court 

erred because it “fail[ed] to take into account that this is a megafund case to which it should have 

applied . . . the increase-decrease rule.”  290 F.3d at 1047.  The Ninth Circuit rejected the 

argument, holding that it had “not adopt[ed] this . . . principle governing fee awards.”  Id.  It is 

true that Vizcaino is several years old now, but the Ninth Circuit still has not adopted this rule. 

22. Second, although the Ninth Circuit does not require district courts to reduce fee 

percentages as settlement sizes increase, it does permit them to do so within their discretion.  See 

Vizcaino, 290 F.3d at 1050 & n.4 (“[I]t may be . . . appropriate to examine . . . the range of fee 

awards out of common funds of comparable size.”).  In my opinion, the court should not exercise 

any such discretion here.  The practice among some district courts to decrease fee percentages as 

settlement sizes increase has been criticized by scholars and other courts, and, in my opinion, this 

court should not follow it.  In particular, courts and commentators have worried that lowering 

percentages as settlement sizes increase will blunt the incentives of plaintiffs’ counsel to fight for 

the largest settlement, and, indeed, might incentivize them to settle cases earlier for smaller sums.  

See, e.g., In re Cendant Corp. Litigation, 264 F.3d 201, 284 n. 55 (3d Cir. 2001) (“Th[e] position 

[that the percentage of a recovery devoted to attorneys fees should decrease as the size of the 

overall settlement or recovery increases] . . . has been criticized by respected courts and 

commentators, who contend that such a fee scale often gives counsel an incentive to settle cases 

too early and too cheaply.” (alteration in original)).  As one court has put it, “[b]y not rewarding 

Class Counsel for the additional work necessary to achieve a better outcome for the class, the 

sliding scale approach creates the perverse incentive for Class Counsel to settle too early for too 

little.”  Allapattah Servs. Inc. v. Exxon Corp., 454 F. Supp. 2d 1185, 1213 (S.D. Fla. 2006).  See 
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also In re Toyota Motor Corp. Unintended Acceleration Marketing, Sales Practices, and 

Products Liability Litigation, No. 10-ml-02151, 2013 WL 12327929, at *34 n.16 (C.D. Cal. June 

17, 2013) (“The Court also agrees with . . . other courts, e.g., Allapattah Servs., 454 F. Supp. 2d at 

1213, which have found that decreasing a fee percentage based only on the size of the fund would 

provide a perverse disincentive to counsel to maximize recovery for the class.”); In re Checking 

Account Overdraft Litig., 830 F. Supp. 2d 1330, 1367 (S.D. Fla. 2011) (quoting Allapattah).  

23. Consider the following example: if courts award attorneys 25% of settlements if 

they are under $100 million but only 20% of settlements if they are over $100 million, then 

rational attorneys will prefer to settle cases for $90 million (i.e., a $22.5 million fee award) rather 

than $110 million (i.e., a $22 million fee award)!  Such incentives are obviously not good for 

generating the most compensation and deterrence from our class and derivative action systems.  

Courts attuned to these perverse incentives sometimes slash fee percentages on a marginal basis 

rather than an absolute basis—e.g., award 25% of the first $100 million, but 20% thereafter.  

Although this has the virtue of not incentivizing counsel to settle for less in a given case, it does 

give them an incentive to redirect their efforts from bigger cases to smaller ones.  For example, if 

counsel believed that the court would award them only 20% once they hit $100 million but 25% 

before then, then counsel might redirect their time once they hit $100 million to smaller cases 

where they can still return 25% on their time.  Again, such incentives are not good for 

compensation or deterrence, at least in the biggest cases (i.e., the cases where defendants have 

caused people the most harm).  Although this settlement obviously will not be affected by the 

court’s fee decision here, the court’s decision will send a signal to lawyers in the future about 

how courts might compensate them and it could have an effect on future cases.  In my opinion, 

courts should not send signals that encourage lawyers to do anything other than recover the most 

they can from defendants. 

24. Third, the fact that average and median fee percentages are lower in larger cases 

does not mean, of course, that courts do not award higher fee percentages when the facts and 

circumstances justify it, including some from this very district.  See, e.g., In re TFT-LCD (Flat 

Panel) Antitrust Litig., 2013 WL 1365900, at *7 (N.D. Cal. Apr. 3, 2013) (28.5% of $1.1 billion); 
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see also Allapattah, 454 F. Supp. 2d at 1218 (31.33% of $1.075 billion); In re Urethane Antitrust 

Litig., 2016 WL 4060156, at *6 (D. Kan. July 29, 2016) (33.33% of $835 million); In re Toyota 

Motor. Corp. Unintended Acceleration, supra (26.4% of $757 million); Dahl v. Bain Capital 

Partners, LLC, No. 07-cv-12388 (D. Mass. Feb. 2, 2015) (33% of $590.5 million); In re Initial 

Pub. Offering Sec. Litig., 671 F. Supp. 2d 467, 516 (S.D.N.Y. 2009) (33% of $510 million); In re 

Checking Account Overdraft Litigation, 830 F. Supp. 2d 1330, 1358 (S.D. Fla. 2011) (30% of 

$410 million); In re Vitamins Antitrust Litig., 2001 WL 34312839, at *10 (D.D.C. July 16, 2001) 

(34% of $365 million); In re Takata Airbag Products Liab. Litig., No. 15-0259-MD (S.D. Fla. 

Nov. 1, 2017) (30% of $278.5 million); In re Tricor Direct Purchaser Antitrust Litig., No. 05-340 

(D. Del. 2009) (33% of $250 million); In re Buspirone Antitrust Litig., No. 01-md-1413 

(S.D.N.Y. Apr. 11, 2003) (33% of $220 million); In re Linerboard Antitrust Litig., 2004 WL 

1221350, at *1 (E.D. Pa. June 2, 2004) (30% of $202 million); In re Relafen Antitrust Litig., No. 

01-12239, at 8 (D. Mass. Apr. 9, 2004) (33% of $175 million); In re Apollo Group Inc. Securities 

Litigation, 2012 WL 1378677, at *9 (D. Ariz. April 20, 2012) (33% of $145 million); In re 

Combustion Inc., 968 F. Supp. 1116, 1142 (W.D. La. 1997) (36% of $127 million); In re Takata 

Airbag Prod. Liab. Litig., 2017 WL 5290875, at *4 (S.D. Fla. Nov. 1, 2017) (30% of $131 

million); Kurzwell v. Philip Morris Companies, 1999 WL 1076105, at *1 (S.D.N.Y. Nov. 30, 

1999) (30% of $123 million); In re Ikon Office Solutions, Inc. Securities Litig., 194 F.R.D. 166, 

197 (E.D. Pa. 2000) (30% of $111 million); City of Greenville v. Syngenta Crop Protection, 904 

F. Supp. 2d 902, 908-09 (S.D. Ill. 2012) (33% of $105 million). 

25. Indeed, a 28.33% fee award would still be within two standard deviations of the 

17.9% mean in the $100-250 million range in my study.  See Fitzpatrick, Empirical Study, supra, 

at 839 (reporting standard deviation of 5.2%).  Consistent with the courts cited above, scholars 

believe fee requests falling within this range can be reasonable when the facts and circumstances 

justify it: “Fee requests falling within one and two standard deviations above or below the mean 

should be viewed as potentially reasonable but in need of affirmative justification.”  Theodore 

Eisenberg & Geoffrey P. Miller, Attorney Fees in Class Action Settlements: An Empirical Study, 

1 J. Empirical L. Studies 27, 74 (2004) (“Eisenberg-Miller 2004”).  As I explain below, in my 
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opinion, the facts and circumstances justify an above-average fee percentage in this case—

especially if the court is not going to add any of the value of the non-cash benefits to the 

denominator from which the fee is calculated. 

26. Consider next factor (1): the results achieved by counsel.  The $240 million cash 

recovery alone as measured by percentage of potential damages is much better than the typical 

case.  According to counsel, that recovery is between 6.9% and 21.8% of potential damages, 

depending on how optimistic we are about what those damages might have been.  Those 

percentages are many multiples of the typical securities class settlement (which is the closest 

analog to a derivative suit on which we have data).  See, e.g., 

https://www.nera.com/content/dam/nera/publications/2019/PUB_Year_End_Trends_012819_Fin

al.pdf, at 36 (finding that the median securities fraud class action between 2008 and 2017 settled 

for between 1.3% and 2.6% of the most common measure of investor losses, depending on the 

year).  Indeed, when compared to securities lawsuits pursuing the same magnitude of potential 

damages, the recovery here looks even better: securities class actions recovered only 1.2% of 

investor losses when the losses were between $1 and $5 billion.  See id. at 35.  In my opinion, this 

factor therefore weighs in favor of an above-average fee award. 

27. Consider next factors (3) and (4): how the recovery here compares to the risks and 

complexities counsel faced.  In my opinion, very well.  First, I am not an expert on corporate law, 

but my research for this declaration suggests that it is very difficult to prove that directors and 

officers either knew about or consciously disregarded the corporation’s misconduct.  Second, I 

believe counsel would have had considerable difficulty proving that all of the damages it pursued 

were proximately caused by management’s knowing or conscious disregard of misconduct as 

opposed to any number of other market conditions.  Even more to the point: many of the out-of-

pocket losses pursued by counsel here arguably stemmed from conduct predating the improper 

sales practices identified in the complaint.  Moreover, all these risks were compounded by two 

complexities I do not see in many class actions.  First, according to my research, the claims of 

officer-and-director liability here appear fairly novel.  Counsel did not have much in the way of a 

roadmap to follow in this case.  Second, the improper practices here spawned a great deal of 
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litigation and counsel had to spend considerable time to consolidate it in one place or otherwise to 

protect against adverse rulings in those cases.  Not only did this magnify the complexity of this 

litigation, but, it should be noted, counsel’s efforts in this regard conferred its own benefit on 

Wells Fargo by enabling it to get this era in its history behind it more expeditiously than it 

otherwise might have been able to.  Thus, in my opinion, these factors, too, weigh in favor of an 

above-average fee award. 

28. Consider next factor (6): the non-monetary benefits conferred by the litigation.  In 

my opinion, this litigation has conferred such benefits: the Clawbacks and Reforms.  I believe that 

any skepticism regarding the credit that should be accorded to derivative counsel for non-cash 

measures is unwarranted in this case.  Wells Fargo has conceded that these benefits were caused 

in “significant” part by this litigation.  This concession can only decrease Wells Fargo’s take from 

this settlement by increasing plaintiffs’ counsel’s fee percentage.  Thus, unlike the class action 

situation where a defendant might be indifferent to what the fee percentage is and feel free to 

make all sorts of statements to facilitate settlement, I put more credence in Wells Fargo’s 

concession in a derivative action as it comes with a substantial financial price.  As I noted above, 

one way to reward counsel for conferring these benefits is to boost the fee percentage from the 

cash value of the settlement.  In other words, this factor, too, weighs in favor of an above-average 

fee award.  See also Fitzpatrick, Empirical Study, supra, at 824 (finding that only 23% of 

settlements confer non-cash, non-coupon benefits). 

29. Consider next factor (2): the length this case has transpired.  By the time this 

settlement is granted final approval (if it is indeed granted final approval), it will have lasted 

almost three years.  This is the typical time-to-final-approval that I found in my empirical study.  

See Fitzpatrick, Empirical Study, supra, at 820 (finding median time-to-final-approval just below 

three years and mean time just above three years).  As this length here is only typical, this is the 

one factor that does not weigh in favor of an above-average fee award.  It should be noted, 

however, that this is, frankly, not the most important of fee factors.  Why does longevity matter?  

It does tell us how long counsel who work on contingency have to wait before receiving any 

payment for their work, but, even if three years is normal, it is still a long time to wait to be paid, 
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particularly when considering that counsel here have expended significant costs and expenses in 

prosecuting the litigation, for which they are not seeking reimbursement.  The longevity of the 

action also serves as a proxy for how deeply counsel have dug into the case; we want counsel to 

know what a case is really worth before they settle it.  But there is no doubt here that we have 

enough information about what this case is worth.  As I explained above, we have good 

information about both the range of possible recoveries and how likely it is those recoveries 

might have come to pass.  As such, in my opinion, I do not believe this factor should give the 

court much pause. 

30. Consider next factor (7): the percentages in standard contingency-fee agreements 

in similar individual cases.  First, it is well known that standard contingency-fee percentages in 

individual litigation are at least 33%, which, of course, makes them greater than the award 

requested here.  See, e.g., Lester Brickman, ABA Regulation of Contingency Fees:  Money Talks, 

Ethics Walks, 65 Fordham L. Rev. 247, 248 (1996) (noting that “standard contingency fees” are 

“usually thirty-three percent to forty percent of gross recoveries” (emphasis omitted)); Herbert M. 

Kritzer, The Wages of Risk:  The Returns of Contingency Fee Legal Practice, 47 DePaul L. Rev. 

267, 286 (1998) (reporting the results of a survey of Wisconsin lawyers, which found that “[o]f 

the cases with a [fee calculated as a] fixed percentage [of the recovery], a contingency fee of 33% 

was by far the most common, accounting for 92% of those cases”).  But these studies are largely 

based on fee agreements with unsophisticated clients.  Because Wells Fargo is being forced to 

pay the fees here, it is perhaps more probative to look at studies of what corporations pay law 

firms when they hire them on contingency.  The best of these studies comes from patent 

litigation.  See David L. Schwartz, The Rise of Contingent Fee Representation in Patent 

Litigation, 64 Ala. L. Rev. 335 (2012).  Professor Schwartz reports that, “[o]f the agreements 

using a flat fee reviewed for this Article, the mean rate was 38.6% of the recovery” and, “[o]f the 

agreements reviewed for this Article that used graduated rates, the average percentage upon filing 

was 28% and the average through appeal was 40.2%.”  Id. at 360.  These numbers are all at or 

above the percentage requested here.  Thus, in my opinion, this factor, too, supports counsel’s 

petition. 
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31. Finally, consider factor (8): counsel’s lodestar.  This factor—known as the 

“lodestar crosscheck”—is not a required one in the Ninth Circuit.  See, e.g., Yamada v. Nobel 

Biocare Holding AG, 825 F.3d 536, 547 (9th Cir. 2016) (“[A] cross-check is entirely 

discretionary . . . .”).  Moreover, only a minority of courts nationwide perform it with the 

percentage method.  See Fitzpatrick, supra, at 833 (finding that only 49% of courts consider 

lodestar when awarding fees with the percentage method); Eisenberg-Miller 2017, supra, at 945 

(finding percent method with lodestar crosscheck used 38% of the time versus 54% for percent 

method without lodestar crosscheck).  In my opinion, the majority approach is the better one.  

Entertaining the lodestar crosscheck does not create good incentives for lawyers.  In particular, 

the lodestar crosscheck reintroduces the very same undesirable consequences of the lodestar 

method that the percentage method was designed to correct in the first place.  For example, if 

counsel believe that courts will cap the percentage awarded at some multiple of their lodestar, 

then they will have precisely the same incentives they would if courts used the lodestar method 

alone: to be inefficient, perform unnecessary projects, delay results, and overbill and overstaff 

work in order to run up their lodestar.  The lodestar crosscheck also caps the amount of 

compensation counsel can receive from a settlement, thereby misaligning their incentives from 

those of their clients and blunting their incentive to achieve the largest possible award.  See 

Fitzpatrick, Class Action Lawyers, supra, at 2065-66. 

32. Consider the following example.  Suppose counsel had incurred a lodestar of $1 

million in a case.  If counsel believed that a court would not award them a 25% fee if it exceeded 

twice their lodestar, then they would be rationally indifferent between settling the case for $8 

million and $80 million (or any number higher than $8 million).  Either way they will get the 

same $2 million fee.  Or suppose counsel believed that the greatest settlement value they could 

negotiate from the defendant in this example was $16 million.  In order to reap the maximum 

25% fee with the lodestar crosscheck, they would have to generate an additional $1 million in 

lodestar before agreeing to the settlement; this would give them incentive to drag the case out 

before settling.  Neither indifference as to settlement amount nor incentive to delay settlement is 

 - 17 - 
FITZPATRICK DECL. ISO ATTORNEYS’ FEES & 

REIMBURSEMENT AWARDS 
LEAD CASE NO. 3:16-CV-05541-JST 

 

Case 3:16-cv-05541-JST   Document 278-1   Filed 06/27/19   Page 18 of 36



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

in the interests of class members, of corporations represented in derivative actions, or of a society 

interested in optimal compensation of injuries and optimal deterrence of wrongdoing. 

33. We must ask ourselves: is there any offsetting benefit to the lodestar crosscheck 

that might outweigh the negative influence it will have on counsel’s incentives?  I have yet to find 

such a benefit.  The most frequently cited purpose of the lodestar crosscheck is to prevent 

plaintiffs’ counsel from reaping a “windfall,” which I understand to be the notion that counsel 

should not be paid “too much” over the amount at which they ordinarily bill for their time.  It may 

very well seem inappropriate in some people’s minds for this to occur, but I have never 

understood why.  Class action lawyers are like many other workers in our economy who earn 

their living by earning commissions rather than salaries.  Does anyone ask investment bankers 

how many hours they worked after a deal closed and then attempt to adjust their compensation so 

they don’t earn too much over the value of their time?  Does anyone ask this of real estate agents?  

Other salespeople who work on commissions?  When lawyers have individual clients and work 

on contingency, is it customary for the client to ask to see the lawyer’s time sheets after the case 

is over and enter into a discussion of whether the contingency rate should be adjusted because the 

lawyer earned too much?  As far as I know, the answer to all of these questions is “no.”  I 

therefore do not believe things should suddenly be different for class action and derivative 

lawyers.  If these lawyers do a good job, there is nothing untoward about paying them their 

commission, similar to commissions received by other workers.  As such, it is my opinion that 

considering counsel’s lodestar with the percentage method does a lot of harm in exchange for 

little to no benefit.  I am always heartened when courts to which I submit declarations agree with 

this sentiment.  See, e.g., Lloyd v. Navy Fed. Credit Union, 2019 WL 2269958, at *13 (S.D. Cal. 

May 28, 2019) (approving 25% fee award even though “[t]he Court is aware that a lodestar cross-

check would likely result in a multiplier of around 10.96”). 

34. Nonetheless, because the Ninth Circuit and this court sometimes apply the lodestar 

crosscheck in evaluating the reasonableness of requested percentage fees, I should note that the 

lodestar here does not change my opinion that the fee request is reasonable.  Plaintiffs’ counsel 

have reported a lodestar of approximately $22.4 million, which would result in a lodestar 
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multiplier of approximately 3.03 if the court grants their fee request.  It is true that this multiplier 

would be above average in run-of-the-mill cases.  See Fitzpatrick, Empirical Study, supra, at 834 

(finding mean and median lodestar multipliers in cases using the percentage method with the 

lodestar crosscheck were 1.65 and 1.34, respectively); Eisenberg-Miller 2010, supra, at 273 

(finding mean multiplier of 1.81 for cases between 1993 and 2008); Eisenberg-Miller 2017, 

supra, at 965 (finding mean multiplier of 1.48 for cases between 2009 and 2013).  But it is in line 

with multipliers in large settlements like this one.  The best published study on this is Ted 

Eisenberg and Geoff Miller’s 2010 article, which showed that the average multiplier in 

settlements above $175.5 million was 3.18 and the median was 2.60.  See Eisenberg-Miller 2010, 

supra, at 274.  Similarly, although I did not publish this finding, of the 7 settlements between 

$100 and $250 million in my study where courts used the percentage method and the multipliers 

could be ascertained, the average multiplier was 3.47 and the median was 2.20.  In other words, 

counsel are receiving a very typical return on their investment of time in a case of this size, and, 

as such, there is no reason, in my opinion, to believe counsel are reaping some sort of “windfall” 

here. 

Approach 2: Value the Non-Cash Benefits 

35. Let me turn now to the approach that would value the non-cash benefits and give 

counsel a percentage of them along with a percentage of the cash.  The hardest question here is 

what value to place on these benefits.  This requires the court to assess both how much the 

Clawbacks and Reforms benefited Wells Fargo and how much of those benefits are attributable to 

counsel’s efforts rather than market and regulatory factors.  In my opinion, the $80 million figure 

ascribed by Wells Fargo and the mediators does not strike me as an unreasonable estimate.  First, 

as I noted above, Wells Fargo has stipulated to this number even though doing so will reduce its 

take from the settlement by boosting counsel’s fee award.  For this reason, I think the stipulation 

cannot be disregarded lightly.  Second, $80 million is likely to capture only a small fraction of the 

benefits the Clawbacks and Reforms will confer on Wells Fargo.  To begin with, we know the 

Clawbacks alone will save Wells Fargo $122.5 million.  Moreover, to the extent the Reforms 

improve Well Fargo’s fortunes, as one of plaintiffs’ other experts, Professor Jeffrey Gordon, has 
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opined in favor of, it would not take much improvement to confer tens of millions of dollars of 

value on the Company.  If the Reforms are as valuable as they appear to be, this strikes me as a 

very conservative estimate even discounting for how much of these benefits is attributable to 

factors other than the efforts of plaintiffs’ counsel in this case. 

36. If the court accepts $80 million as a reasonable estimate of the value of the non-

cash benefits conferred by the settlement, that pushes the total value of the benefits conferred here 

to $320 million.  In that case, counsel’s $68 million fee request would come to 21.25% of the 

whole.  This would be below the Ninth Circuit’s 25% benchmark and everything I said above 

with regard to a 28.33% fee request would apply with even greater force to a 21.25% fee request, 

with two modifications. 

37. First, a $320 million settlement is no longer within the $100-250 million range of 

my study but within the $250-500 million range.  But that only improves the reasonableness of 

the fee request.  The average (17.8%) and median (19.5%) fee percentages I reported in the $250-

500 million range were almost identical to those I reported in the $100-250 million range, but 

now counsel’s fee request is only slightly above the average and median and well within one 

standard deviation (7.9%) rather than two.  See Fitzpatrick, Empirical Study, at 839.  Moreover, 

for the five settlements in my $250-500 million range where the courts used the percentage 

method and the lodestar multipliers could be ascertained, the average and median multipliers 

were 3.34 and 3.33, respectively—higher than the multiplier sought here. 

38. Second, counsel would no longer be entitled to a boost of its fee percentage for 

conferring non-cash benefits because those benefits would now be included in the denominator 

from which the fee percentage is calculated.  Thus, factor (6) would become neutral rather a 

reason to award an above-average fee request.  But in light of the other factors, changing that one 

factor does not change my opinion, especially given that the fee percentage would now be below 

the Ninth Circuit’s benchmark and well within one standard deviation of the average even in large 

settlements. 

39. For all these reasons, I believe the fee award requested here is within the range of 

reasonable awards. 
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IV. Assessment of the reasonableness of the reimbursement awards 

40. Counsel requests reimbursement awards of $25,000 each to the two lead plaintiffs.  

According to the leading empirical studies, such payments would be right in line with the typical 

payments in securities cases (as I noted above, the closest analog to a derivative case) and below 

the typical payments as a percentage of a settlement.  Moreover, the payments would not fully 

reimburse the plaintiffs for the time their in-house counsels spent on this matter.  In my opinion, 

these awards would be perfectly reasonable. 

41. Let me begin with the empirical studies.  The best study is Theodore Eisenberg & 

Geoffrey Miller, Incentive Awards to Class Action Plaintiffs: An Empirical Study, 53 UCLA L. 

Rev. 1303 (2006) (“Eisenberg-Miller Incentive Awards”).  They found that, in cases where 

“service payments” were awarded between 1993 and 2002,2 the average of all awards in a given 

case was over $128,000 and the median was over $18,000.  See id. at 1334.  The average of each 

award in a given case was almost $16,000 and the median was over $4000.  See id.  It should be 

noted, however, that these numbers include many different types of cases, including consumer 

cases where awards are very small.  In securities cases (again, the closest analog to this case), the 

average for all awards was over $25,000 and the average for each award was over $16,000, with 

the medians at almost $12,000 and $3000, respectively.  See id.  All of these numbers are in 2002 

dollars, and, to convert them to 2019 dollars, they would need to be multiplied by 142%.  This 

conversion would put the awards requested here ($25,000 each, $50,000 in total) right in line with 

the averages found in securities cases.3  As such, as a first cut, there is little reason to worry the 

awards here would be too generous. 

42. The Eisenberg-Miller study also reported service payments as a percentage of the 

amount of the settlement.  The average percentage for all service payments was 0.16% and the 

2 Service payments are awarded less frequently in securities cases than other types of cases 
because there is some debate whether the Private Securities Litigation Reform Act of 1995 
permits such payments.  See William Rubenstein, 5 Newberg on Class Actions § 17:19 (5th ed.). 
3 Bill Rubenstein’s study covering 2006-2011 is largely consistent with the Eisenberg-Miller 
study: he found slightly lower means and medians in 2002 dollars, but he did not break out his 
findings by case category, so we do not know what his securities numbers were.  See William 
Rubenstein, 5 Newberg on Class Actions § 17:8 (5th ed.). 
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median was 0.024%.  See Eisenberg-Miller Incentive Awards, supra, at 1339.  The average and 

median percentages for service payments in securities cases were both 0.024%.  By contrast, the 

total service payments here would comprise only 0.021% of the $240 million cash component of 

this settlement.  This suggests that there is even less reason to worry the reimbursement awards 

here would be too generous. 

43. Finally, the concern with service payments is usually that they confer such 

“windfalls” on lead plaintiffs that they will support a settlement regardless of how bad it might 

be—i.e., they make so much money from the service payments, they don’t care what their take 

(or here, Wells Fargo’s take) is from the settlement.  But it is clear from the declarations of the 

lead plaintiffs that they will reap no “windfall” from the reimbursement awards here: the time 

they spent participating in this litigation will not be fully reimbursed by these payments. 

44. Nor will the reimbursement awards decrease Wells Fargo’s recovery, as the 

awards will be paid from Co-Lead Counsel’s attorneys’ fees. 

45. For all these reasons, in my opinion, the requested reimbursement awards would 

be reasonable. 

 

Executed on this 27th day of June, 2019, at New York, NY. 
 
 
 
 

By: /s/ Brian T. Fitzpatrick 
 Brian T. Fitzpatrick 
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Documents reviewed: 
 
• Order Granting in Part and Denying in Part Motion to Dismiss (document 129, filed 5/4/17) 

• Order Granting in Part and Denying in Part Motions to Dismiss (document 174, filed 

10/4/17) 

• Co-Lead Plaintiffs’ Notice of Motion and Motion for Preliminary Approval of Settlement, 

and Memorandum of Points of Authorities in Support Thereof (document 270, filed 2/28/19), 

as well as the exhibits thereto, including the Stipulation and Agreement of Compromise, 

Settlement and Release (“Settlement Agreement”) 

• Order Requesting Supplemental Briefing (document 271, filed 3/20/19) 

• Supplemental Brief in Support of Plaintiffs’ Motion for Preliminary Approval of Settlement 

(document 272, filed 4/2/19) 

• Director and Officer Defendants’ Statement in Response to Court’s Order Requesting 

Supplemental Briefing (draft, never filed) 

• Order Granting Preliminary Approval of Derivative Action Settlement (document 274, filed 

5/14/19) 

• Declaration of Kevin B. Lindahl, Esq., in Support of Reimbursement Award to Co-Lead 

Plaintiff Fire & Police Pension Association of Colorado (filed herewith) 

• Declaration of James D. Love, Esq., in Support of Reimbursement Award to Co-Lead 

Plaintiff The City of Birmingham Retirement and Relief System (filed herewith) 

• Declaration of Jeffrey N. Gordon in Support of Co-Lead Plaintiffs’ Motion for Final 

Approval of Settlement (draft) 
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	Wells Fargo Fitzpatrick FINAL
	I. UBackground and qualifications
	1. I am a Professor of Law at Vanderbilt University in Nashville, Tennessee.  I joined the Vanderbilt law faculty in 2007, after serving as the John M. Olin Fellow at New York University School of Law in 2005 and 2006.  I graduated from the University...
	2. My teaching and research at Vanderbilt and New York University have focused on class action litigation.  I teach the Civil Procedure, Federal Courts, and Complex Litigation courses at Vanderbilt.  In addition, I have published a number of articles ...
	3. In December 2010, I published an article in the Journal of Empirical Legal Studies entitled An Empirical Study of Class Action Settlements and Their Fee Awards, 7 J. Empirical L. Stud. 811 (2010) (hereinafter “Empirical Study”).  This article is st...
	4. In addition to my empirical works, I have also published many papers on how law-and-economics theory affects the incentives of attorneys and others in class action litigation.  See, e.g., Brian T. Fitzpatrick, The End of Objector Blackmail?, 62 Van...
	5. I have been asked by Co-Lead Counsel to opine on whether the attorneys’ fees and the lead plaintiffs’ reimbursement awards they have requested here are reasonable.  In order to formulate my opinion, I reviewed a number of documents provided to me b...
	6. As I explain, based on my study of settlements across the country and in the Ninth Circuit in particular, I believe the requests here are within the range of reason.

	II. UCase background
	7. This is a shareholder derivative action on behalf of Wells Fargo & Co. (“Wells Fargo” or the “Company”) against the Company’s officers, directors, and senior management for knowing about or consciously disregarding infamous practices by bank employ...
	8. Under the settlement, the defendants will pay $240 million to Wells Fargo.  See Settlement Agreement  V.B.33.  In addition, Wells Fargo has acknowledged that it undertook certain corporate governance changes (“Reforms”) and rescinded $122.5 millio...
	9. Counsel for the plaintiffs have now moved the court for an award of fees of $68 million and reimbursement awards to the lead plaintiffs of $25,000 each.  The fee request constitutes 28.33% of the cash called for by the settlement and 21.25% of the ...

	III. UAssessment of the reasonableness of the request for attorneys’ fees
	10. Like successful counsel in class actions, successful counsel in derivative actions can be compensated only from the benefits they have conferred, pursuant to a theory of unjust enrichment: if the corporation did not pay counsel for the benefits th...
	11. The more widely utilized method of calculating attorneys’ fees today is known as the “percentage” method.  Under this approach, courts select a percentage that they believe is fair to counsel, multiply the settlement amount by that percentage, and...
	12. In the Ninth Circuit, district courts have the discretion to use either the lodestar method or the percentage method.  See, e.g., In re Washington Public Power Supply Sys. Securities Litig., 19 F.3d 1291, 1295 (9th Cir. 1994) (“[D]istrict court ha...
	13. Under the percentage method, courts must 1) calculate the value of the benefits conferred by the litigation and then 2) select a percentage of that value to award to counsel.  When selecting the percentage, courts in the Ninth Circuit use 25% as t...
	a. the results achieved by counsel, see Six Mexican Workers v. Arizona Citrus Growers, 904 F.2d 1301, 1311 (9th Cir. 1990); Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1048 (9th Cir. 2002);
	b. the length the case has transpired, see Six Mexican Workers, 904 F.2d at 1311; Vizcaino, 290 F.3d at 1050;
	c. the complexity of the case, see Six Mexican Workers, 904 F.2d at 1311; In re Pacific Enters. Securities Litig., 47 F.3d 373, 379 (9th Cir. 1995);
	d. the risks the case involved, see In re Pacific Enters. Securities Litig., 47 F.3d at 379; Vizcaino, 290 F.3d at 1048-49;
	e. the percentages awarded in other cases, see Vizcaino, 290 F.3d at 1050;
	f. any non-monetary benefits obtained by counsel, see In re Pacific Enters. Securities Litig., 47 F.3d at 379; Vizcaino, 290 F.3d at 1049; Staton v. Boeing Co., 327 F.3d 938, 946 (9th Cir. 2003);
	g. the percentages in standard contingency-fee agreements in similar individual cases, see Vizcaino, 290 F.3d at 1049; and
	h. counsel’s lodestar, see id. at 1050-51.

	14. When calculating the value of the benefits, most courts include any benefits conferred by the litigation, whether cash relief, non-cash relief, attorneys’ fees and expenses, or administrative expenses.  See, e.g., In re Heartland Payment Systems, ...
	15. It should be noted, however, that it is only possible to include non-cash benefits in the denominator if they can be reliably valued.  See, e.g., Staton, 327 F.3d at 974 (“[W]here the value to individual class members of benefits deriving from inj...
	16. In this case, it is obviously easy to value the cash conferred by the litigation ($240 million) but harder to value the non-cash benefits.  Given this difficulty, in my opinion, it would be simplest for the court to increase the percentage it awar...
	17. Let me begin with the approach that would not tie the fee percentage to a specific value for the non-cash benefits here and instead simply credit counsel for them in awarding a percentage of the cash.  In that case, Co-Lead Counsel’s $68 million f...
	18. Consider first factor (5): the awards in other cases.  According to my empirical study, the most common percentages awarded by all federal courts in 2006 and 2007 using the percentage method were 25%, 30%, and 33%, with nearly two-thirds of awards...
	19. Indeed, in order to see how modest the departure is here, I graphed the distribution of the Ninth Circuit’s percentage awards from my study in Figure 1, below.  The figure shows what fraction of settlements (y-axis) had fee awards within each five...
	20. It should be noted that the cash settlement here is unusually large.  In my empirical study, only 23 settlements nationwide (less than 4%) exceeded $200 million.  This is notable because my empirical study showed that settlement size had a statist...
	21. First, the Ninth Circuit does not require that fee percentages decline as settlement sizes increase.  In Vizcaino, the Ninth Circuit directly confronted the argument that a district court erred because it “fail[ed] to take into account that this i...
	22. Second, although the Ninth Circuit does not require district courts to reduce fee percentages as settlement sizes increase, it does permit them to do so within their discretion.  See Vizcaino, 290 F.3d at 1050 & n.4 (“[I]t may be . . . appropriate...
	23. Consider the following example: if courts award attorneys 25% of settlements if they are under $100 million but only 20% of settlements if they are over $100 million, then rational attorneys will prefer to settle cases for $90 million (i.e., a $22...
	24. Third, the fact that average and median fee percentages are lower in larger cases does not mean, of course, that courts do not award higher fee percentages when the facts and circumstances justify it, including some from this very district.  See, ...
	25. Indeed, a 28.33% fee award would still be within two standard deviations of the 17.9% mean in the $100-250 million range in my study.  See Fitzpatrick, Empirical Study, supra, at 839 (reporting standard deviation of 5.2%).  Consistent with the cou...
	26. Consider next factor (1): the results achieved by counsel.  The $240 million cash recovery alone as measured by percentage of potential damages is much better than the typical case.  According to counsel, that recovery is between 6.9% and 21.8% of...
	27. Consider next factors (3) and (4): how the recovery here compares to the risks and complexities counsel faced.  In my opinion, very well.  First, I am not an expert on corporate law, but my research for this declaration suggests that it is very di...
	28. Consider next factor (6): the non-monetary benefits conferred by the litigation.  In my opinion, this litigation has conferred such benefits: the Clawbacks and Reforms.  I believe that any skepticism regarding the credit that should be accorded to...
	29. Consider next factor (2): the length this case has transpired.  By the time this settlement is granted final approval (if it is indeed granted final approval), it will have lasted almost three years.  This is the typical time-to-final-approval tha...
	30. Consider next factor (7): the percentages in standard contingency-fee agreements in similar individual cases.  First, it is well known that standard contingency-fee percentages in individual litigation are at least 33%, which, of course, makes the...
	31. Finally, consider factor (8): counsel’s lodestar.  This factor—known as the “lodestar crosscheck”—is not a required one in the Ninth Circuit.  See, e.g., Yamada v. Nobel Biocare Holding AG, 825 F.3d 536, 547 (9th Cir. 2016) (“[A] cross-check is en...
	32. Consider the following example.  Suppose counsel had incurred a lodestar of $1 million in a case.  If counsel believed that a court would not award them a 25% fee if it exceeded twice their lodestar, then they would be rationally indifferent betwe...
	33. We must ask ourselves: is there any offsetting benefit to the lodestar crosscheck that might outweigh the negative influence it will have on counsel’s incentives?  I have yet to find such a benefit.  The most frequently cited purpose of the lodest...
	34. Nonetheless, because the Ninth Circuit and this court sometimes apply the lodestar crosscheck in evaluating the reasonableness of requested percentage fees, I should note that the lodestar here does not change my opinion that the fee request is re...
	35. Let me turn now to the approach that would value the non-cash benefits and give counsel a percentage of them along with a percentage of the cash.  The hardest question here is what value to place on these benefits.  This requires the court to asse...
	36. If the court accepts $80 million as a reasonable estimate of the value of the non-cash benefits conferred by the settlement, that pushes the total value of the benefits conferred here to $320 million.  In that case, counsel’s $68 million fee reque...
	37. First, a $320 million settlement is no longer within the $100-250 million range of my study but within the $250-500 million range.  But that only improves the reasonableness of the fee request.  The average (17.8%) and median (19.5%) fee percentag...
	38. Second, counsel would no longer be entitled to a boost of its fee percentage for conferring non-cash benefits because those benefits would now be included in the denominator from which the fee percentage is calculated.  Thus, factor (6) would beco...
	39. For all these reasons, I believe the fee award requested here is within the range of reasonable awards.

	IV. UAssessment of the reasonableness of the reimbursement awards
	40. Counsel requests reimbursement awards of $25,000 each to the two lead plaintiffs.  According to the leading empirical studies, such payments would be right in line with the typical payments in securities cases (as I noted above, the closest analog...
	41. Let me begin with the empirical studies.  The best study is Theodore Eisenberg & Geoffrey Miller, Incentive Awards to Class Action Plaintiffs: An Empirical Study, 53 UCLA L. Rev. 1303 (2006) (“Eisenberg-Miller Incentive Awards”).  They found that,...
	42. The Eisenberg-Miller study also reported service payments as a percentage of the amount of the settlement.  The average percentage for all service payments was 0.16% and the median was 0.024%.  See Eisenberg-Miller Incentive Awards, supra, at 1339...
	43. Finally, the concern with service payments is usually that they confer such “windfalls” on lead plaintiffs that they will support a settlement regardless of how bad it might be—i.e., they make so much money from the service payments, they don’t ca...
	44. Nor will the reimbursement awards decrease Wells Fargo’s recovery, as the awards will be paid from Co-Lead Counsel’s attorneys’ fees.
	45. For all these reasons, in my opinion, the requested reimbursement awards would be reasonable.
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